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In the Court of Appeals of the District of Columbia 


No. 2198. 

Christina V. McGuigan, Appellant, 

vs. 

Frank Jaeger. 


a Supreme Court of the District of Columbia. 

At Law. No. 51871. 

Christina V. McGuigan, Plaintiff, 

vs. 

Frank Jaeger, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Declaration. 

Filed August 14, 1909. 

r- 

In the Supreme Court of the District of Columbia. 

At Law. No. 51871. 

Christina V. McGuigan 
vs. 

Frank Jaeger. 

First count. The plaintiff sues the defendant to recover posses¬ 
sion of the undivided one-half part of Lot 803, Square 3040 in the 
District of Columbia, being more fully described as follows: Parts of 
Lots 42 and 43 of Francis W. Miller, trustee's sub-division of part 
of Pleasant Plains, now known as Bellevue as per plat recorded in 
book Countv No. 6, page 126 in the Surveyor’s Office of said District, 
beginning on the South side of Sheridan Street, 30.50 feet, east of 
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the northwest corner of said Lot 42, thence east 13.25 feet thence 
south at right angles to Sheridan Street, 90.50 feet, thence west 
13.25 feet, thence north 90.50 ft., to the beginning, of which un¬ 
divided one-half part of said lot the said plaintiff was possessed on 
to-wit: May 6t-h, 1904, when the defendant who is in actual occupa¬ 
tion of said lot and premises entered upon the same and therefrom 
wrongfully ousted and ejected the said plaintiff and wrongfully de¬ 
tained and still detains the same from the plaintiff. 

And the plaintiff claims possession of the said undivided one-half 
part of said lot in which she claims an estate in fee simple together 
with the costs of this suit. 

Second count. The plaintiff further sues the defendant for 
2 that the defendant heretofore on to-wit: the 6th day of May, 
1904, wrongfully entered the undivided one-half of the said 
premises in the first count of the declaration described which count 
is made part hereof, of which undivided one-half interest in said lot 
the plaintiff was the owner and of which she has since been the 
owner in fee simple and said defendant has ever since said 6th day 
of May, 1904, kept the plaintiff ousted, ejected and expelled from 
said undivided one-half interest in said described lot and premises, 
and defendant since said 6th day of May, 1904, received all the 
rents, issues, and profits of said lot, to-wit: of the value of one thou¬ 
sand dollars for the whole lot, whereby plaintiff has lost one-half of 
the said rents, issues and profits of great value, to-wit: of the value 
of five hundred dollars. 

And the plaintiff sues the defendant to recover the aforesaid one- 
half of said rents, issues and profits, and the plaintiff claims under 
this count the sum of five hundred dollars and costs of this suit. 

H. B. MOULTON, 
JOHN R1DOUT, 
Attorneys for Plaintiff. 


Notice to Plead. 

The defendant is to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays, occurring after the day of 
the service hereof, otherwise judgment. 

H. B. MOULTON, 
JOHN RIDOUT, 
Attorneys for Plaintiff. 
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Plea of Defendant. 
Filed August 30, 1909. 


The defendant for plea to both counts of the plaintiff’s declaration 
herein filed, says that he is not guilty as in manner and form in 
said declaration alleged. 

EDWARD L. GIES, 
Attorney for Defendant. 
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Joinder in Issue. 


Filed September 8, 1909. 

The Plaintiff joins issue on defendant’s pleas. 

H. B. MOULTON, 
JOHN RIDOUT, 
Attorneys for Plaintiff. 


4 Waiver of Trial by Jury. 

Filed May 13, 1910. 

Counsel for Plaintiff and Defendant hereby waive trial by Jury 
in this cause and consent that the cause may be tried by the Court 
without a Jury. 

H. B. MOULTON, 
JOHN RIDOUT, 
Attorneys for Plaintiff. 
EDWARD L. GIES, 
Attorney for Defendant. 


Plaintiff's Prayer for Instruction. 

Filed May 13, 1910. 

The plaintiff moves the Court to declare as matter of law that upon 
all the evidence in this action the Plaintiff is entitled to recover the 
possession of the locus in quo to the extent of one half undivided. 

Memorandum . 

May 13, 1910.—Verdict for defendant. 

5 Supreme Court of the District of Columbia. 

Friday, May 13, 1910. 

Session resumed pursuant to adjournment, Mr. Justice Wright 
presiding. 

* * * * * * * 

Now come her as well the plaintiff by her Attorneys Messrs. 
John Ridout and H. B. Moulton as the defendant by his Attorneys 
Messrs. E. L. Gies and W. J. Lambert and file a stipulation in writ¬ 
ing with the Clerk of the Court waiving a trial by jury; whereupon 
after hearing the evidence in the case, the Court finds the matters 
of difference between the parties in favor of the defendant. 

Therefore it is considered that the plaintiff take nothing bv her 
suit, and that the defendant go thereof without day, and recover 
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against the plaintiff, the costs of his defense, to be taxed by the 
Clerk, and have execution thereof. 

The plaintiff bv her Attorneys in open Court, notes an appeal to 
the Court of Appeals of the District of Columbia, and upon motion 
the penalty of the bond for costs on said appeal is hereby fixed in 
the sum of one hundred dollars ($100). 

Memorandum. 

May 23. 1910.—Appeal bond approved and filed. 

6 Supreme Court of the District of Columbia. 

Friday, July 1, 1910. 

Session resumed pursuant to adjournment, Mr. Justice Wright 
presiding. 

Now comes hero the plaintiff by her Attorneys and prays the 
Court to sign, seal and make part of the record, her bill of excep¬ 
tions taken during the trial of this cause, (heretofore submitted) 
now for then, which is accordingly done. 


Bill of Exception*. 

Filed July 1, 1910. 

Be it remembered, that on the 13th day of May, 1910, this cause 
came on for trial before Mr. Justice Wright without a jury, which 
had previously been waived in writing by counsel on both sides. 

M hereupon, the plaintiff, to maintain the issues on her part 
joined, gave* the evidence as follows: 

Deed in fee from Simon Oppenheimer to Frank Jaeger dated the 
29th day of January, A. D. 1895, and recorded in Liber 1988— 
1' olio 201—of the land records of the District of Columbia, convey¬ 
ing the locus in quo to said Jaeger: 

7 Deed in fee from Frank Jaeger to Loehler dated on the 

1st day of February, A. D. 1897, and recorded in Liber 2194, 
Folio 233. of said land records, conveying the locus in quo to said 
Loehler. 

Deed in fee from said Loehler dated 8th day of Feb., A. D. 1897, 
and recorded in Liber 2194, of Folio 228, in said land records, con¬ 
veying the locus in quo to said Frank Jaeger and Hannah Jaeger, 
as tenants in common. 

The plaintiff then gave evidence tending to prove that the de¬ 
fendant and said Hannah Jaeger were husband and wife, that no 
issue was ever born of the marriage, that said Hannah Jaeger died 
on the 8th day of May, A. D. 1904, leaving as her only heir at law 
the plaintiff, her sister, and that the rental value of the propertv is 
ten ($10.00) dollars per month. 

And thereupon the plaintiff rested. 
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Thereupon the defendant offered in evidence the last will and 
testament of Hannah Jaeger, deceased, and the probate thereof, 
which will reads as follows: 


Last Will and Testament of Hannah Jaeger. 


In the Name of God, Amen. 

I, Hannah Jaeger of Washington, P. C., being of sound mind, 
memory and understanding, considering the certainty of death and 
the uncertainty of the time thereof, and being desirous to settle— 
my worldly affairs, and thereby he the better prepared to leave this 
world when it shall please the Almighty to call me hence, do there¬ 
fore make and publish this my last Will and Testament, in 
8 manner and form following, that is to say: 

First and principally, T commit my soul into the Hands 
of Almighty God. and my body to the earth, to be decently buried 
at the discretion of my executor hereinafter named; and my Will is, 
that all my just debts and funeral expenses shall be paid out of 
my estate, as soon after my decease as shall be found convenient. 

Second. T give, devise and bequeath to my Husband Frank 
Jagere all of mv real estate and personal property of which I may 
be possessed of at the time of my death, also any other interest that 
I have in any manner belonging to me, T bequeath to my dear hus¬ 
band to have and hold the same as if I was living. 

And T do devise and bequeath all the rest and residue of my 
estate, both real, personal and mixed to be equally divided among 
my — and — in equal portions, to them and their heirs and assigns 
forever, share and share alike, as tenants in common. 


And lastly, I do hereby constitute and appoint my dear husband 
Frank Jaeger executor of this my last Will and Testament, and I 
desire that my executor hereinbefore named shall not be required 
to give bond for the performance of the duties of that office. Fur¬ 
ther. it is my will and desire that the aforegoing devise of this 
Will shall operate upon and pass all real estate hereafter acquired 
and owned bv me at the time of my death, and shall take effect as 
if made on the last day of my life; hereby revoking and annulling 
all former Wills by me heretofore made, ratifying and confirming 
this and none other to be my last Will and Testament. 

9 In Testimony Whereof. I have set my hand and seal to 


this, my last Will and Testament, at 505 11th St., N. W., 

nineteen 


this 21 day of April in the year of our Lord one thousand (eight) 
hundred and (ninety) four. 

Mrs. HANNAH JAEGER, [seal.] 


Signed and sealed by the said Mrs. Hannah Jaeger in our pres¬ 
ence. and by her published and declared as and for her last Will 
and Testament, and at her request and in our presence, and in the 
presence of each other, we hereunto subscribe our names as attesting 

witnesses, at 505 11th — this N. W. — day of - 21st A. D. 

(189) 1904. C BOYER. 

Residence, 210 North Capitol St. 

S. B. WOOODWARD, 
Residence, 808 9th St. N. W. 




6 


CHRISTINA V. MC GUIGAN VS. FRANK JAEGER. 


To which offer (he plaintiff objected on the ground that the said 
will was irrelevant and immaterial, because it was inoperative in 
that no estate passed by its language, and because of its indefinite¬ 
ness, incompleteness and uncertainty, but the court overruled said 
objections and permitted said will to be, and it was, read in evidence, 
to which ruling counsel for the plaintiff excepted. 

Thereupon the defendant rested, the foregoing was all the evi¬ 
dence in the case. 

10 Whereupon the plaintiff prayed the court to declare as 

matter of law, that the plaintiff was entitled to recover pos¬ 
session of one-half undivided, of said locus in quo and mesne prop¬ 
erty according to the evidence, which declaration the court refused 
to make. 

To which refusal counsel for plaintiff excepted. 

Whereupon the court found in favor of the defendant and en¬ 
tered judgment accordingly. 

Be It Further Remembered, That each of the aforesaid exceptions 
were separately reserved and taken and separately noted upon his 
minutes by the Presiding Justice during the trial. 

And the plaintiff prays the court to sign this Bill of Exceptions 
now for then, in order that the same mav be made matter of record 
in this cause, which is accordingly done this 1st day of July, A. D. 
1010. now for then. 

DANIEL TITEW WRIGHT, 

Justice Sup. Ct., D. C. 


Memorandum. 

July 1, 1010.—Time in which to file transcript extended to 
August 15, inclusive. 

11 Designation of Record. 

Filed July 7, 1910. 

The Clerk will please include in the transcript of Record on ap¬ 
peal the following: 

Declaration 

Plea 

Joinder 

Leave to amend 
Stipulation waiving Jury 
Pl’ff’s prayer 
Bill of Exceptions 
Finding & Judgt. 

Appeal 
Appeal Bond 
Time to file Record 
This designation 

H. B. MOULTON, 
JOHN RIDOUT, 

Atfys for PVff. 
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12 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
11, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 51871 at Law, where in Christina 
V. McGuigan is Plaintiff and Frank Jaeger is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 26th day of July, 1910. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
2198. Christina V. McGuigan, appellant, vs. Frank Jaeger. Court 
of Appeals, District of Columbia. Filed Jul- 29, 1910. Henry W. 
Hodges, clerk. 
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CHRISTINA V. McGUIGAN, Appellant 

vs. 

FRANK JAEGER 


BRIEF FOR APPELLANT 


Statement of the Case 

This is an action of ejectment to recover an undivided 
one-half interest in certain land in the District of Columbia. 

The record shows that Hannah Jaeger, wife of the ap- 
pelle, died seized in fee of said interest. 

Appellee claims under his wife’s will, which appears in 
the Bill of Exceptions, record page 5 , and the only ques¬ 
tion is as to the construction of said will. 

The case was tried by the court, a jury having been 
waived, and over the objection of the appellant, set out on 
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page 6 of the record, the will was admitted in evidence, to 
this action exceptions were duly reserved, as also to the 
refusal of the court to declare as matter of law that plain¬ 
tiff on all of the evidence, was entitled to recover. 

Judgment having been entered in favor of the defendant, 
the case is here on appeal from that judgment. 


Assignment of Errors 

The court below erred as follows: 

1. In overruling the appellant’s objections to the admis¬ 
sion of the will in evidence. 

2 . In refusing to declare the law to be as' requested by 
appellant. 

3 . In entering judgment in favor of the defendant, the 
appellee. 


Argument 

The appellant contends that the language in the will, at 
the end of the second paragraph, to wit : 

44 To have and to hold the same as if I were living,” 
controls the whole second paragraph, and makes it mean¬ 
ingless and inoperative, because, as the Bill of Exception 
shows, there was never any issue of the marriage to the 
testatrix and the appellee, and under the code there was no 
marital right to possession to the property in the defendant 
during his wife’s life, so that during her life he could have 
no interest whatever in said real estate. 

The defects in the second paragraph of the will is not 
helped, but is emphasized in the remaining portion of the 
will, which indicate an incompleted attempt to make a 
residuary devise. 
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Appellant contends that the court should have sustained 
the objection to the will on the grounds stated ; should 
have declared the law as prayed, and should have entered 
judgment for the appellant. 

For the errors assigned, we submit that the judgment, 
below was erroneous and should be reversed. 

i 

H. B. Moulton, 

John Ridout, 

Attorneys for Appellant . 
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RUDOLPH H. YEATMAN, 

Attorneys for Appellee. 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1910. 


No. 2198. 


CHRISTINA V. McGUIGAN, APPELLANT, 

vs. 

FRANK JAEGER. 


BRIEF FOR APPELLEE. 


Appellee adopts the statement of the case contained 
in the brief for appellant. The will to be construed was 
originally a printed form usually sold by the Washing¬ 
ton Law Reporter. 


ARGUMENT. 

The single question presented for consideration by the 
assignments of error is the proper construction of the 
will of Hannah Jaeger, under which appellee justifies his 
possession of the one-half of the real estate sought by 
the appellant and owned by Hannah Jaeger at the time 
of her death. It is contended by appellee that the will 
is plain and unambiguous, and by the second item 
thereof, undoubtedly passes to appellee a fee simple title 
to all of the real estate owned by the testatrix at the time 

4323—1 
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of her death, including the lots in dispute here. It is 
insisted by the appellant that the language in the will at 
the end of the second paragraph, to wit: “To have and 
to hold the same as if I were living,” controls the whole 
second paragraph, making it meaningless and inopera¬ 
tive. 

The language— 

“I give, devise and bequeath to my husband, Frank 
Jaeger, all of my real estate and personal property 
of which I am possessed of at the time of my 
death,” 

found in item two of the will, it must be conceded, if 
standing alone, passes a fee simple title to appellee. 
Does the expression which follows, to wit: 

“Also any other interest that I have in any 
manner belonging to me, I bequeath to my dear 
husband to have and to hold the same as if I was 
living,” 

render the devise and bequest, clearly set forth imme¬ 
diately preceding it, meaningless and inoperative? 

It is an elementary rule of law, stated by this court 
time and again, that courts do not favor intestacy, total 
or partial, and will give effect to the intention of a tes¬ 
tator whenever that is reasonably possible. That this 
particular will does manifest the intention of the tes¬ 
tatrix to dispose of all of her property, real and personal, 
was settled by this court in the case of Kultz vs. 
Jaeger, 29 App. D. C., 300, in which proceeding its 
validity as a testamentary act was attacked on the 
ground of undue influence, but sustained. In that case 
the appellant, Kultz, made the same contention as is 
relied on here, namely, that the will should be held to 
be an incomplete testamentary paper, because as written, 
it was meaningless, and because the names of the resid- 
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uary devisees and legatees were never inserted in the 
blank spaces intended for such names. The late Mr. 
Justice McComas, who delivered the opinion of this 
court, in answer, said (p. 311): 

“This paper not only appoints an executor, but 
intends to devise and bequeath real and personal 
property, in language which we do not here need 
to interpret, and also contains a residuary clause 
with two blanks for names, the effect of which we 
need not here consider. It suffices upon these 
issues to say that the whole paper, taken together, 
shows on its face that it was executed animo 
testandi ; that the person who executed it did so 
intending to dispose of all her estate and to 
name her executor; and it was witnessed properly 
as a will conveying real estate. The contents and 
execution of the paper conclusively prove it to 
be in that sense a complete paper—a testamentary 
disposition of property which should be admitted 
to probate. Whether the devises and bequests, 
or any of them, be invalid or in part ineffective, 
we may not upon these issues inquire. The formal 
paper contains the blanks where the names of the 
residuary beneficiaries should appear, but the 
omissions do not determine that the testatrix did 
not intend the paper, as it stood, to be her will. 
On the contrary, it is a complete and finished 
paper, executed and published animo testandi, 
without anything further to be done in order to 
perfect it. These omissions alone do not make it 
an invalid will.” 

The language of the second paragraph of the will, 
which, it is contended by appellant, renders the paper 
writing meaningless, it will be noted, does not purport 
in any way to apply to, limit, circumscribe, or affect the 
preceding clause of that paragraph; it is not only 
separated from the preceding clause by the punctuation 
mark, “comma,” and by the distinctive word, “also,” 
but purports to relate solely to “any other interest ,” 
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that she may have in any manner belonging to her. So 
that if there is no “other interest,” belonging to tes¬ 
tatrix, that language is either surplusage or becomes 
inoperative for want of subject-matter. 

If it could be said that the language complained of by 
the appellant, at the end of the second paragraph of the 
will relates to the preceding clause of that paragraph, then, 
under the doctrine of repugnancy, as it is termed by 
Bigelow in his treatise on the law of wills, which is ap¬ 
plied by the courts in giving effect to the intention of 
a testator, those words must be disregarded entirely. 
That doctrine relates to cases in which a clear gift of 
property is followed by words repugnant to or incon¬ 
sistent with the interest so given, and the uncertainty 
thereby created is removed by cutting off the later re¬ 
pugnant words; or, as stated by the court in the case of 
Mulvane vs. Rude, 146 Ind., 476, 482, citing a large 
number of cases: 

“When real estate is given absolutely to one 
person with a gift over to another of such portion 
as may remain undisposed of by the first taker at 
his death, the gift over is void as repugnant to 
the absolute property first given; and it is also 
established law that where an estate is given to 
a person generally or indefinitely, with a power 
of disposition, it carries a fee, and any limitation 
over is void for repugnancy.” 

Underhill, in his w r ork on the Law of Wills, vol. 1, p. 
487, sec. 358, states the rule thus: 

“ We have seen that, in order that the latter of 
two inconsistent clauses shall prevail, causing the 
rejection of the former, it must appear that both 
are equally and clearly expressive of a contrary 
intention, so that it is impossible that both shall 
be carried out. Some irreconcilable repugnancy 
must exist between the two. Hence, where an 
absolute gift is given in clear and expressive, or, 
as sometimes expressed, in positive and decisive 
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language, the rule of construction is that the 
interest thus given shall not be taken away, cut 
down, limited, or diminished by subsequent vague 
and general expressions. In other words, any sub¬ 
sequent expression of intention by the testator 
must, in order to limit the prior gift, be equally 
clear and intelligible, and indicate an intention to 
that effect with reasonable certainty.” 

Applying the foregoing test to the will under consid¬ 
eration we can not conceive that appellant’s contention 
that this clause, which, she claims, has the effect of 
passing nothing, following a clear, intelligible, and un¬ 
mistakable devise and bequest, must render the will 
inoperative and defeat the manifest intention of the 
testatrix to give all she had to her husband, is either 
reasonable or sound. 

It is further stated by appellant that the alleged at¬ 
tempt to make a residuary bequest and devise emphasizes 
her contention in this case. 

The presence of the alleged incompleted residuary 
clause in this will is explained by the fact that a blank 
printed form was used by the testatrix, and an exami¬ 
nation of the bill of exceptions and of the will itself will 
show the intention of the testatrix not to make use of 
this clause or have it considered as in any way affecting 
her will as expressed in the preceding paragraphs, or 
taken as a part of her will, by her affirmative act in pen¬ 
ning a line through the blank spaces provided for the 
names of any proposed beneficiaries. 

It is, therefore, respectfully submitted that the court 
below did not err in admitting the will in evidence, and 
entering a judgment in favor of the appellee, and that 
such action of the lower court should be affirmed. 

WILTON J. LAMBERT, 
RUDOLPH H. YEATMAN, 

Attorneys for Appellee. 
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